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_ _ calls ſo loudly for remedy: but, when an 
unlueky author preſumes to oppoſe the ge- 


neral voice ; when the doctrines which he 
is to enforce carry an air of novelty in their 
appearance, though the principles upon 
which they are founded he as ancient as 


the very ebe of our conſtitution, 


' where ſhall he find an excuſe for darin g to 
aſſert opinions, which he knows will be 


decried,” or to advance facts or reaſoning 
in the teeth of prejudice and error? Ex- 
actly in this dilemma does the writer of 


the following ſheets find IE. But he 


| thoſe principles, which i it 18 ls tas | 


. this d o abend defend ; 


| t | row . 2 Slater light un a ſubject in- 


0 e — that 1 in «owing; what he here of- 
fers to the public, he was ſtimulated ſole- 


iy by a conviction of its foundation in 
12 law, and reaſon, and a wiſh to 


volved 


5 2 3 1 
e in obſburĩties, and perplexed vith 
adictions; that while, on the one 
bande he has — avoided a ſervile 


niſters of cobim y power, he has, on the 
other, as cautiouſly: declined to adopt thoſs 
pernicious tenets, which, if the madneſs 
of the times were ripe to give them head; 
would reduce the moſt admirable ſyſtem of 
juriſprudence in the world to worſe than 
primitive imperfection; ſince in the moſt 
important concerns of life, our propetties 
and our being, might with equal eaſe be 
wreſted from us, not according to any 
ſettled rules, but as the paſſions or preju- 
dices of men ſhould pervert their judge- 
eeive their underſtandings in forming an 
abſtract opinion in matters with which it 
is n n ep could be {uffi- 
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all law and reaſon ; to brand thoſe 
who think that both reaſon and law 
eur in ſetting limits to their juriſdiction, 
as the time · ſerving tools of arbitrary po- 
er; and to charge every or lawyer, 
who is willing to render unto Cæſar the 
things that are Cæſar's,“ With a 
to overturit or undermine the liberties of 
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Ir will ſearcely be neceſſary to ir 
the reader, that this work was undertaken 
in eotiſequence of the variety of opinions 
21100 | . | which 
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L i443: 
ghich has of late years. diſtracted the 
W with 1 to the power of jurors. 
in matters af Übel 3 however, bad thoſe 
bern maintained without 
Ariking at the rights and duties of the 


upon — but as the doctrines 


oached in matters of libel, if they 


the judges. and j m every | other | caſe, 1 at 


of the ſubject, and to recur a little farther 


foven biſhops; it ſeems neceſſary to appeal 
rather to times of peace and order, than to 


thoſe unhappy periods at which our laws 
and liberties groaned under the violations 
of kingly power, or the rage of anarchy: 
aud, ſince there is ſtill ſuch difference of 
ii opinions 
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d to controvert many of thoſe poſitions 
which have been advanced in ſupport of 
t favauzite  decantatum,. that 
to judge on their own knowledge, of the 


n more eee. contri 
bours or his fortune in defence of a 
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trial, which, to comprize its. ineſtimable 
value in as few words as it will admit, 
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7, be truly called, the | 
> tion for Taveltiating ue 
ciept to conſider it i as a A criterion | 
for inveſtigating facts, and expects to be 
able to prove, that it was never intended | 
| tution for any other pu 8 
modern theoretical wri 
| deceived themſelves, and wifled their rea- 
rs into a' contrary opinion. He thinks 55 
that the wiſdom of our conſtitution | 
not ordain that twelve judges ſhould” 
choſen for their learning | RD | 
to keep order among a jury, IE, 
that law, in the practice of which 775 
. Ins bara gen walker eat. Fram John Lil 
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forhim to ſay. The Public, from whom 
the only indulgence he claims is a patient 
aring, will be the beſt judges, whether 
he, or thoſe whoſe ſentiments he has oc- 
caſion to oppoſe, have moſt ſtrictiy adhered 
to truth. He ſays occaſion ; for ſure- 
ly when we ſee the powers of jurors diſ- 
puted, not between judges and them, (for 
to the honour of the latter be it ſaid, the 
inſtances of their reſiſting the direction of 
the judge in matters of law are very rare) 
but, between lawyers at the bar and in 
their writings ; when we ſee this poſition, 
that juries are to judge all the criminality 
of a libel, is well as the truth of the fact 
of publication, ſupported, not 'by argu- 
ments drawn from the peculiarity of the 
caſe, which may require an exception to 
the general rule, but by OT 
chat jurors are complete and uncontroul- 
able judges of the law in every inſtance, it 
is time for every honeſt man to oppoſe 
an innovation of the moſt dan gerous 1 ten- 


Ix 


£ ries, | hood endeauaut, as far as his 
other avocations will admit, to make 
„ himſelf maſter of the duties of this im- 
portant office . | It is certainly moſt 
true, and therefore moſt true alſo, that a 
miſtake or miſtatement of the rights and 
duties of that office may, if not corrected, 
occaſion innumerable evils, by the per- 
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* whois liable to ſerve. on ju- 


verſion of reaſon, and the hindrance of 
Aae Ty 6 


Wir ga view to this correction, the 
writer of the following ſheets lays them 


before the Public - and he will be fully 
compenſated for his time and pains, if, 


_ while he combats poſitions, futile and ab- 
ſurd, he can clear the ground a little for 
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1 F the advocates for an unlimited power 
in juries, to decide queſtions of law on 
their own knowledge, had been contented 
to reſt upon the reaſon of their cauſe, the 
refutation of their hypotheſis would ſcarce- 
ly be worth a reaſonable man's time: but 
knowing this to be an unſafe ſupport, 
they have ventured upon another, which, 
though on a ſuperficial view it may appear 
plauſible, will not ſtand the teſt of exas * 
mination ; this is the authority of prece- 
dents, and the writings of lawyers. And ; 
poſſibly it will here be aſked, who is it 
that thus attacks ions, derived from ſo 


ſacred a ſource? Does he bring the weight 
of character, or the influence of power, to 
ſopport his doctrines? 10 has been already 
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obſerved- by a writer, whoſe ret 
ontributed, in a conſiderable 
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all the learning of the com- 
mon þ low, and they are therefore onticled 
to our reſpect, as well as attention : but it 
would be a range mark of regard, t 
to acquieſce in that abuſe of their x 
ing which we Ar ee, Men, hur- 
Tied. 1. the ——— * 
into the moſt palpable abſurdities. Thus 
they will not ſee that the arguments which 
they uſe to ſupport the doctrine, that ju- 
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Ir were well if many a writer would ſee 
t he very ſame authority from which ; 
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which the law is decided as well as the 
fact, will tell him in the ſame Page, that 
at is the buſineſs of the judge to expound 
the law to them, and that if they will ob- 
; ſtinately bring in a falſe verdict, they may 
be attaintec. But they may bring in a 
falſe verdict if they pleaſe, and it 
be received, and be concluſive:“ Grant- 
ed, that they may bring in a falſe verdict 
and be attainted, at verdict, true 
eluſive unleſt the Court grant 4 new trial, 
à2 note or a bond, which is received, and 
rred, and detected, and I ſhall be 
hanged. Does the acceptance of this bond 
r note make it a valid ſecurity ? Or will 
the hanging be no proof that I have do! 
z etiminal aq t?; 21 
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uncertait ny of hy ET "ue been fo 
16e _ of rirulent-inve@tve, and 
ds the un acoebtut'; t hag danding 
theme of wit and good humour, to the ſo- 
«cial, that I ſhould rather leave men's opi= 
nions as I found them on the ſubject, than 
ſeriouſly to refute it. But the ſe- 
s charges urged in print againſt w 
profeſſors of that ſcience in general, as 

tools of a prerogative raiſed upon the ruins 
of our liberties, will plead my excuſe for 
-offeriug to the reader the opinion of Sir 
William Blackſtone upon the ſubje&. * It 
.< hath ſometimes,” ſays he, been ſaid to 
'« owe its original to the number of our 
municipal conſtitutions, and the . 
£6 tude of our judicial deciſions, 
i® cafion, it is alledged, abundance of rules 
that militate and thwart with each other, 
as the ſentiments of ſucceſſive legiſlators 
< and judges have happened to vary. The 
fact of multiplicity i is allowed, and that 
c - tO 
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1 Bur, continues this maſterly writer, 
sis not, it may be aſked, the multitude 
. of lawſuits, which we daily ſee and expe- 


6 rience, an argument. agaiuſt | the. clear- 


« neſs and certainty of the law itſelf 7 By 
5 no means; for among the various diſ- 
putes and controverſies which are daily 
to be met with in the. courſe of legal 
- proceedings, it is obvious to obſerve. how 
« very few ariſe from obſcurity in the rules 
| Mims of law. An action ſhall ſel- 
8 « dom be heard of to determine a queſtion . 
« of inheritance, | unleſs the fact of deſcent 

he proved s, 17 


i Is "ey ea Si the 
jury give their verdict, whether the fact 
brought under their cognizance be proved 
or not. If it be proved, the judge pro- 
nounces the puiſhment inflicted by the 
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5 Black. Com. Book III. p. 328, 329. 
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powers: but inſiſt, that juries are inveſted 
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As the main object of the inſtitution 
$ ef trial by jury is,” ſays Mr. De Lolme, 
to guard accuſed perſons againſt all de- 

© cifions whatſoever by enen inveſted with 

any permanent official authority, it is 
not only a ſettled principle, that the opi- 
nion which the judge delivers has no 
but ſuch as the 
-.comprehend the whole matter in trial, 
and decide as well upon the fact, as 
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es the point of liv that may” ariſe 
gut of it 7.“ 


I trials for murder, ſays Doctor 


the act by which the perſon was killed 
be h or manſlaughter, or chance 
, or:ſelf defence; but this point 
6 0 law is almoſt always finally deter- 
mined by the jury. In ſuch caſes the 
explains to the jury the ſeveral 
4 oat homicide, and may give them 
„his opinion under what-denomination 
the particular act comes which is the 
+ fubje& of their inquiry: but they are 
not obliged to adopt his opinion 
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: Rx8excrine the truth of this point 
of law being almoſt. always finally deter- 
8 nn th the 3 "ne it is fufficient here 
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8 Conſtitution of ann 3d edit, p. 176. 
5 Obſervat. p. 21. 
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and life of individuals, and which, what- 


s ſtrain" it, muſt in a great degree remain 
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er, a power ſo formidable in itſelf, which 


is to diſpoſe of the property, honour, 
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An 


ever precautions may be taken to re- 
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arbitrary, may be ſaid in England to 


* exiſt, b to accompliſh every intended end, 2 
and to be in the hands of nobody. And 


takes no ſmall ſhare of 
pains to convince us, that a jury may 
+ bring in a general verdict in matters of 


+ caſcs-is:more intricate and obſcure than 


6 in criminal. cales '* > 705 n! KEY M300 8 
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9 Conſtit. p. 184. 
ie Obſervat. p. 21, 
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” DR with pleaſure: am obliged to 
diſſent from Mr. De Lolme, when he ſays, 

that to guard the aceuſed 
cCiſions whatever of men . mich 
permanent, official authority, is the main 
object of this inſtitution. The depth of 

that gentleman's reſearches, the uſual juſt- 
thropy and ſpirit of liberty that breathe I 
throughout his work, entitle: him to the 
g teſpect and affection of every Engliſhman. 
But no name however exalted, nor doctrine 
however generally received, ought to de- 
cide a man's opinions, againſt the dictates 
of his reaſon and the evidence of hiſtory. 
And this. conſideration will ps me for 
e from ſo * an nn. 
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ux only object of — was 

the inveſtigation of the truth of thoſe facts 
which came to be controverted before a 
court of juſtice, and on which deciſions of | 
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a deceafed. 
nied it,/it was impoſſible for a judge to de- 
termine to whom the property in litigation 
delonged. The contradictory evidence of 
the oppofite witneſſes, inſtead of convin- 


T. alleged at ts was 
abe ar or 1 e deſcendant or relation of 
| ſon, and the defendant. de- 


eiug, would moſt probably puzzle a judge 
who was à ftranger to their characters. 
The moſt effectual method, therefore, of 


eviſcerating the truth, was by a jury, who 


were acquainted with the parties andthe 
witnefles, and neceſſarily the beſt judges 
of the degree of credit to which the evi- 
| dence. ſubmitted to them was entitled. 
The caſe was fimilar in criminal accuſa- 
tions: and in both there were two points 
to be conſidered; the truth of the fact diſ- 
puted, which always belonged to the jury, 
and the law ariſing upon that fact, which 
was invariably to be decided by the judge. 
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The ſpirit of” oppoſition. to the en 
ments of power ig is of much later origin 
than the inſtitution of juri 8. The inſti⸗ 
tution has, indeed, been of infinite ſervice 
in promoting that ſpirit, and will th 
re continue, while a love of liberty cha- 
racterizes the Engliſh people, to be one of 
the deareſt obj: &s to them. But it does 
not follow, becauſe the mode of trial by 
jury juſtly merits the moſt zealous affec- 
tion, that the deeiſion of thoſe laws which 
ve been carefully handed down to us. 


in the certainty of which, we find 


3 


our chief ſecurity, ought to be ſubmitted 


to the variable opinion of every jury. Dif 
ficulties far beyond the reach of any jury 
man will daily ariſe in a rich and popu- 
Tous nation like this, where the perſonal 
rights of every individual” are ſo various 


and important, and the rights of property 


ſo numerous and emen wer} 21 12 8 
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zen, the rights of jurors ex 
ueſtion in mals pn In the 


ect ndly, The _—_ of ahi thing. 
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sin William Temple and Biſhop Ni- 


as far back as the time of Odin, or Mſoden, 
the firſt leader of the Aſiatie Ge 
Getz, into Europe; ; and it is certain, chat 

in England it was in uſe in the earlieſt pe- 
riods of the Saxon government, actual 

7 mention being made of it in the laws of 
Athelred and his brother Alfred the Great, 
as à well-known mode of trials. The 
of ai bit . other improve- 
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of trial 1 by Inty' in a all ecichin nal — 
which the office of the jurors was to de- 
termine concerning the truth of the fact.; 
and on this determination, or verdict, the 
Judge was to pronounce the judgement of 
the law : and jf in doing this he were in- 
fluenced by favour or intereſt to the per- 
verſion of juſtice, he was puniſhed with 
ty judges were put to death in one year by 
Alfred for their Wks as 


ITnvs i in his very carlief 4 * this 
| PAIR we find it limited to 
. tha inveſtigation of facts only; we find 
judges appointed: to adminiſter the laws, 
and n defaults in the ordinary rural 

judicatorles; we find thoſe judges reſtrain- 
ed 2 non dare legem, and capitally pu- 
niſhed for corrupt determinations. Does 
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decide the law 7er wobld it not be ab- 
furd to foppoſe, that4the' verdict of the 
jury was to be conſidered as the act of the 
judge, anch that he gp Oper n 
* Getier? F CLOTHS i 
Isg Miet A 10 18747 
| A is worth while here to conte! 
the dangerous conſequences that 
reſult, from extending the power of jurors 
Cat this day to the cognizance of law-queſ- 
tions. 15 eed. . n time ONE” nn 10 7 
treat, 
a8 76 little known or cultivated 1 0 
cotutmierce was not underſtood nor ſtudied, 
becauſe it was noteſteemedy and the m 
of carrying git on were not brought to that 
degree of perfection, to which they have 
been ſince improved, there was little need 
of a multiplicity of commercial Tegulas 
tions. The bounda ries of property were 
eaſily” defined, when its deſcent was di- 
refed, and its: poſſeſſion transferred, by a 
on - fg Re few 
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ſew plain traditionary cuſtoms, uuſhackled 

by; the lang; and. intricate train. of . rules 
Which, now, perplex, its limitations, and 
will ; continue to do ſo as long as men 


{ clothe; their intentions in dark or new - 
fangled ie e The written laws 


were ſo few, that the meaneſt capacity 
could..underſtand. them; and the univer- 
fality, of trial in. the ſheriff's court. which 
the frecholders were obliged t to attend, gave 
the jurors ſo many opportunities of ex- ; 
am ing them, that ĩt ſeldom happened, that wo 
the. j juryman was not almoſt as competent, 
a judge of. the law, as the biſhop. and al- 
derman who preſided over him. Notwith- 
ſanding, all thoſe circumſtances, ſo much 
in favour of an unqualified. right in juries, 
to take cognizancè of the lay, as well as 
the fact, we e not only, that this right 
is not contended for, but the contrary very 


ſhall we, in the eightecuth century, affirm 
that the power of juries ought to be aug: 


+ "2 4 mented, 


plainly. aſſerted. With, what face, then, 


mented; and that when a lawyer wyer hardly l 
18 thor6iigh knowledge of his pros 


n i ong ſs moneda 
alice Killed in ant dr E 
e 1 i n To 111 


L the Rate which 1 babe dclenbed, 
trial * jury remained until the Conqueſt 
when dong the many gteat effedts 
5 Mögt upon our laws, language, and 
policy by that event, it was materially af- 
fected. The pleadings, inſtead of being 
carried on in the mother tongue, were 
conducted in law French, a language un- 
known. to the people; and the judge- 
ments, inſtead of being formed on the old 
Saxon principle,” were made to depend ſo 
much on the maxims and principles of the | 
Norman Juriſprudence, that law became a 


ws hw? 


ſcience, Which fell, e at ficſt, entirely to the 
Normans, and which, even after it was 
communicated to the Engliſn, required ſo | 
. N and * that the laity 
| £ 2 


N e 
* 


cus. As- us As Fa were totally; it . 
norant of the principles of the new law; 
the lawyers, who had now differently from 
the Saxon times, become a ſeparate profeſ- 
ſion, gradually brought all buſineſs before 
the king's courts u, and abandoned the an- 
cietts? ch * popular Judicature '$. 6 
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16 Hume Hiſt. Eng. Vol. II. 5 1235 3 
It Wag the knowledge of this part of our hiſtory, that 
proyoked, John Lilburne, when on his trial for trea- Z 
ſon, to uſe that famous invective againſt the judges, : 

which: has been ſo much relied on as an _incontrover- 
table authority, * You that call yourſel ves judges of 
„the law, ate no more but Norman intruders; and 
© indeed, and in truth, if che jury pleaſe, are no more - 
but cyphers to pronounge their verdict. Ik Doctor 
Towers 27 in quoting this authority meant to infhu- 
ate, that the judges were intruders in all the inſtances? 


of ae that is, chat there were ley. 
el BELT T6I0S Obferraiane; 3+ i» et Nauen 


| 44 
name. = NOVO h 
WN mul. bare reduced the conſe · 
quer ce of trial by jury. It likewiſe. re- 
N anot ther. violent. blow. by the intro- 
du&jon of trial by combat, which the ſu- 
perſtition of the times readily, adopted, and 
the oppreſſions of the N orman Judges, ren- 
dered preferable to their deciſions; and by 
the time of King John, the diſuſe of j juries 
had increaſed to ſuch a degree, that wwe 


ad * barons exacting from. that un: 


| 1 [TB] 1? 

No Roy * Chet, we \ hae 5 wered 3 already 
from Andrew Horne ; if he meant, that they were in- 
truders in matters of libel, that is, that no arr ent. 
as libel was known before the Norman æra, we mu 
| et him right, now, In the laws of Alfred, cap. 2 
and of Edgar, cap. 24, we find; Qui falſi ritmbre: 1 

<, uulgus ſparſiy author fuiſſe, deprebendetur leviori aligns 
© pena non mulctator, verum lingua ei prociditor, i i 15 

eam integra capitis ſui aftimatione, data 'redimerit* 5 
Aud in tb laws) of Edgar and Canute, Si quis alium 
© rumoribus diffipatis improba voce lacerarit, weben, 
65 Silt cor port ejus damnum inferatura aut de fortunis im- 
| finda tum alter dutlitiones, tanquam falſast ww 
© fellere et coarguere poterit, aut is linguam data capitis 
© e/iimatione 8 8 ei or #* Aitor. 
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ur vel abs bel Mert, de 15 
kenntnis ſub aut ds Merit conſltnidinibils 
fais, aut ul ugttir alk allo 415 5 mods Tf 
rtriutur, net aper eum bit, "nee ſuper 
* mittemus, 1 ft per Tegale Judi cum a 
0 "me wagon fo vel ack en, terre. PIE: It 
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118 being the foundation upon What 


trial by N Kill reſts, it may be worth 
while to examine it a little more cloſely 
than thoſe do, who ſeem to forget that 
| ſuch words as fer legem terre are to be 
found i in it. Numerous inſtances daily oe- 
cur of perſons ſuffering the very extremity, 
of thoſe evils, againſt which this chapter of 
Magna Charta is ſaid to provide, without 
the intervention of a jury, and ſolely by 
the law of the land. A man ſhall be aten 
and impri ifoned on a Capias a / ' reſpor 7 en- 
dum s. If he abſconds, and cannot be 
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eee any ne of the caſe 
- which we have offered, is recourſe had to 
al by gury-/\ In ſhort, wherever the facts 
ne one ar 1 are 


„ ſulfor an ie and olds | 
- Jeſs; delay of triab by j jury, to find what »1s 
r. admitted, but ſteps in with its 

onfeſſion. cs 
that not an thoſe that write 
diy in ſupport of one ſide of a N 
ih all the blindneſs of — 
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unanimous r of twelve of his 
neighbours and equals; by which they 
would render the very idea of a court of 
juſtice unneceſſary, and its judges an uſe- 
leſs burden to the ſtate. When, there- 
fore, we find a lawyer, * whoſe works will 
be admired as long as a good taſte for 
literary compoſitions, or gratitude for 
the pleaſure and inſtruction derived from 
them, 'ſhall have any influence,? aſſert- 
ing the univerſality of trial by jury in the 

very terms quoted above, we. ſhould. be 
obliged, either to limit the conſtruction of 
his words, or confeſs they go to prove too 
Sen 55 not himſelf umi us with 
he aſſerts it to be one of the bleſſings of 
this mode of trial, that the power of judi- 
# cature is not placed at random iu the hands 
1 5 F . 6 of 
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Wente af the malice nec 
e to be murder gi 
eſtate ⁰ un 1 at leck. which gal 


Wo h or es akon at Free be- 
cauſe the juries of Warwick, and Worceſ- 


ter, and Norfolk, and Lincoln, and York 


entertained different opinions of the law 


of deſcents? There is no end to theſe 


queſtions ; and there would be no end of 
the evils which we ſhould ſuffer unger 2 
power ſo abi , — e, fie 
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2 One would think Dia 
. peaking. of trial by jury as it is endeavoured to be 
eſtabliſhed im England. < We fee, ſays he, < the 
< anda er dure manner at dis 
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 the'frith or — which my eee 
depends; to be ſufficiently proved, and to 
giv6 judgement ihereon, unlefs it be pals" 
pably an object of ſenſe, I allow it myſelfʒ 
or contending it, it appear evident beyond 
all doubt to twelve honeſt and impartial 
neighbours; thut it ſhall not be in the 
power of any magiſtrate, however inde- 
pendent” and upright, to determine whe- 
ther I have done any act, or with what 


mind Fhave done chat act, and fo bring 
down the vengeance of the law upon me 


for a crime which I might never have 
ommitted, but that the fact, as well as 
cher intention with which I did 5 ſhall 
appear indifputable to a jury. # 390861191; 
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© of not having conſulted the conſtant 8 invariable 
© yoice of the law, but the erring inſtability of arbi- 


| « trary interpoſitiblis“ Becraria'6n Crimes, p. 15. 
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BEI BY 
Tu the principles of-us-juriſpty- 
n jury cas chig: poder. and will 
not admit the wild and capricio us, mode of 
deciſion on w])hich we ret will 
beſt appear from a conſideration of the pro- „ 
perties which the lay; FoQRIFeS of a jury 
man, and; the n Ahern 
veſts him. well. 4 Am} 0 Pardo H vides! | 
Shed dive Sos U „ Gi 0 
Arx eee W WY our. gens 
ſent deſign, to enter at large into the na- 
ture of thoſe challenges by which perſons: 
are excluded, or thoſe cauſes of exemaption 
by which they are excuſed from ſitting on 
juries. It will be ſufficient for my puts, 
poſe to affirm, that no man ĩs excluded fot 
incompetent knowledge of the law; but 
that, on the contrary, the profeſiion;;of. 
that ſcience is allowed to excuſe a man; 
attendance . But of thoſ who are ad- 
mitted to bo Torn on en the "Ons re- 


Gets ni Dos Any sch ha aten Tor ly » 


* Sur. . M. 


I. 


x 
* 


wur 


hex was reduced to four, and afterwards. *5 
to two: but that at this day the vi 
extended to the whole body of the coun- 
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7 ER" un misty ; watt 1 
power which either pa rty has of requiring 
him to fign a bill of exceptions, if he miſ- 
q fate the law, is of itſelf a ſofficient curb 
on any bias or prejudice which he might 
harbour, and a preventive of the future 
exerciſe of it, as the ſame judge who figns 
| a bill of exceptions ſcarcely ever preſides 
at the ſecond trial of the fame cauſe. — 
| From theſe reaſons it is hard if a Jury 
cannot be obtained almoſt in every in · 
ſtance, which ſhall be omni exceptione ma- 
 Jores, and Capable of decidin g, as infallibly 
as human frailty will allow, on the truth 
of the iſſue which they are to try ; : while 
the judges, ſtran gers, and unconnected i in 
the counties where they adminiſter juſtice, 
and varied and ſhifted at every aſſizes, re- 
ſtrained befides, as we have ſeen, from 
milinterpreting g chat rule which i it is _ 
province dicere non dare, are ſworn to 
£ the ſame laws, have had the fame edu- 
4 cation, have N the fame ſtudies, 
* converſe 


. . gin + in * courts * arp 
* * mutually, conneq d, and their judge 
« ments blended together, as they are in- 
* terchapgeably courts of appeal to one 
< another. . Hence their adminiſtration of 
« juſtice, and conduct of trials are conſg- 
* napt and uniform, whereby that confu- 
4 fion and contrariety are avoided, which 
6 would naturally ariſe from a variety gf 
o {PARSE je gang. wy 
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Bur Jet us reverſe this picture, and 


erect a juridical tribunal 3 in every jury. Let 
us reduce the province of a judge to the 
limited juriſdiction of a paſſive preſident t, 
without any obligation to ſtate the law, 
or power. to decide accordin g to, it; . and 
let us then aſk, where and how we are to 


expect this a and conbſieny, 
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W hen We karned und bonds toporter 
of our legal decifions is to hand down the 
authoritative dium of a Michael Rayner, 
aud a James Stephens, in-exeluGon 'of the 
niefficaeious judgement of u Holt, a Hale. 
or a Mansfield, and the bulk and <ompli- 
"cation of our judgements, already too 
much the ys of "animadverſion, de in. 
creaſed ten fold ? 
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3 to reed the law, wary” wil 
exiſt che "neeefiity of a judge? Net to 
direct them in matters of fact, ſince of 
thoſe 1280 k Judges Not in 
1 85 1 82 Font 
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Judges | near forty "thouſand pounds a 


year, wheb it ſa e een that 


dre ry 
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er ſecondly, The jury e dun by 


; theis oaths to give a true verdict accarditig 
to evidence, and this verditt is the an- 
ſwer given to the court concerning the 
truth of the matter of fad which the ju- 


rors are to try** : For, ſays Finch, 2 


jury ſhall not be charged with matter 
* in law, neither ſhall it he given to them 
in evidanice tp. Dubdcim virij damnapt 


* wel abſolvunt, ed nin: judicant, wel, wt 


nos dicimus, penes eas of fatti prabatis, ax! 
* improbatio, wel, in cauſa omni, quo ad-far- 


« tum | decermunt, et ex eorum ene _ : 


7 Habe. Law, p. 309. 
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then, does this deluded nation pay! its 
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es eee only the 4 f the 
jury to decide upon the truth of the facts 
according to the evidence, but alſo, when- 
ever they give 4 general verdict, to find 
the concluſion of law ariſing upon thoſe 
facts, as it is delivered to them by the 
Judge. That this is the caſe I am led to 
* from tlie pee conſidera- 
1 di IRST, 3 uries ate never called u pon, | 
but to determine a queſtion of fact; for it 
I He;featled; that where the parties agree in 
their facts, the cauſe can never go to a 
jury, but is determined . the court . 
a demurrer . 
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. 2 That in the inveſtigatioti 

even of ſimple facts, the interpoſition of a 
jury is requiſite only where they ate du- 
bious; for if either the principal. queſtion 
af fact in a cauſe, or point ariſing collate» 
rally out of it, be evidently the object ot 
the ſenſes, a jury is never ſummoned to 
i termine it, but the judges. upon the teſ. 
. timony of their own ſenſes, ſhall decide 
the point in iſſue. If, for inſtance, a jury 
ſhould determine that a man was an ideots 
u nutivitate, which is certainly a mere que 
tion of fact, but obviouſly. an object of 
ſenſe, and the perſon ſo found ſhould, on 
bis appearance in Chancery, and his con- 
ſequent inſpection, be found not to be ſo, 
thie verdict of the jury, and all the pro- 
ceediug thereon, would TR be void 
s and of no effect *. ie iin 


THIRDLY, Even when an iſſue of fact 
n and comes before a Jurys: either 


32 '9 Rep. p. 30 37. 
3 party 


95 3. Cro. Car. 2 1 


or, at the di: only aca 
eb ebe mme . 
Aist nee r e 1 2 n 
\ Hzzx we ce dibugh the jury have 
gotten hold of à cauſe, in which, as we 
ue told, they would be competent to judge 
of tie law as well as the fafts, if thoſe 


Facth had continued to be controverted, yet 


the moment they are aſcertained, without 
the jury's interpoſition, the omnipotence 
of "ou tribunal vanithes. | Can any thing 
more ſtrongly prove, that the law is not, 
even incidentally, an object of their cog- 
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F 
" 2 
FREY TY © 
= 35 72% 1 4 i OE, T7. LS 14 8 1 FE - #25 WE aids 9 X NS 3 # 1 . 4 I: 5 fy 7 


. 3 


23 Co. Lit. p. 7. a. Bull, Nn Pri . b.. 6 


„3 * 


k | a 5 ; | ry 
4 46 ** > : p 


«96 Se tiny 6 well 6 the fac.” 15 
then, Why de they. not Pronounce 5 law. 
ebe moment the fact is proved t Is it the 
mode of Proof which conſtitutes ſo wide a 
difference? And is chat the only reaſon, 
why thoſe, who are capable of including 
the Jaw and fact on a verdict, on a queſ+ 
rion diſputed by the witneſſes of the ad 
verſe parties, in which much judgement 
is requiſite to eviſcerate the truth, are yet 
ſol perfectly incapable to hint at the law in 
the ſo much eaſier caſe, where thoſe facts 
are univerſally allowed ; where they have 
no doubts to reconcile, no contradictions 
to reject? 


88 


Fobn ran, Where the plamti@ I cauſe 
of action is confeſſed by the defendant's : 
plea, and they yet go to ii ue, aud a ver- 

1 dict! is found for the defendant, the verdit 
| will be ſet aſide, and an inquiry axvacded 
een, Ms 
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bu tis not binding on the judges, wh 
have. 57 ight to controul the Verdict, a and 
peFlars t the Jaw as * conceive it to be Ly 
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4 adequate to the finding, out of the law, 
that it is an indiſpenſable duty of the judge 
who preſides at the trial, to, inform them 
What the law is; and as g check up 
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the deferinina min: rinination of the e. upon their 
own knowledge, could, in any inſtance, 
be ſuppoſed an object of the jury 8 cognĩ- 
| zance, where, in the name of common 
ſenſe, ſhould we find a reaſon for this 
mode of proceeding 7 ? Surely the only cauſe Z 
| that can be aſſigned for it, is, that the 
| jury are bound to follow the direction 
of the judge in matters of law; that 
he in his turn is bound to direct them 
| according to law, which if he neglect 
to do, or pervert his knowkedge to miſ- 
lead them, the injured party is thus em- 
by powered to appeal from an opinion, as 
thoſe call it who will allow none other 
than the jury to decide, which is unneceſ- 
ſary and inconcluſive. The very obvious 
abſurdity which this carries on the face 
of it, ought, one would think, ſufficient- 
ly to point out the limits of a aa 8 
Power. | 
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Grd amy s If the zuty will Bad 5 e. 
netal verdict, which they undoubtedly 
may do as often as they pleaſe, and that 
verdiſt be contrary ta law, they ſubject 
themſelves to „tha een of n 
| en % If at objected, that attai 
ia civil caſes are exploded in ee 
n anſwer, that the power of granting 
ew trials, though neither ſo ſanguinary 
nor fo ciggultougy i is quite as efficacious 3 
"nd. although, in criminal caſes, attaints 
never in uſe, nor new trials granted, 
whos: the priſoner was acguitted illegal - 
17* 9, it Was: purely becauſe the law: will 
not allow a man's life to be brought in jeo- 
pardy twice for the ſame offence, as i 
many inſtances, her ' 
the priſaner guy contrary to evidence 
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Ir may be worth while here to obſtrve 
out the controlling power which our con- 
itution has veſted in the judges. VL We 
need not enlarge on the obvious reafon of 
+ bill of exceptions, and the abfurdity of 
ſuch a meaſure, if every juryman mighe 
chuſe how far he would follow a guids 
who had no authority to lead hirn. In 
the rules by which an attaint is directed, 
we perceive the ſame ſpirit in the protec 
tion which the jury find under ae} s/f 
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dane Ai oy may as often” * 
they think fit find a general” verdict at their 
perilo, ſo they ars indulged, in weighty 
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ticular facts, and, declining to find the 
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Fax well aware that this a bebe 
be, as it has been, much relied on, to 
prove that a jury may ſind the law when- 
ever "they pleaſe” upon their own know- 
ledge,” becauſe they are thus exciſed from 
aoptin g the judge's concluſion, when they 
are delicate or dubious : but that this in- 
dulgence does not prove quite ſo much, 
Neems pretty evident. When a judge is 
Living his charge to à jury, ſuppoſe on a 
trial for m irder, his language never is, If 
ud believe ſuch and ſuch doctrines to be 
true, 5e ought to find ſo and ſo? his 
language is, or, at leaſt, according to the 
e of the twelve Judges, it Sight t 
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ben lf e believe ſuch. and. ſuch, wit. 
„ neſſes who have. ſworn ſygh..and; ſuch 
facts, the killing the deceaſed: was with 
malice prepenſe, and: than ye ought to 
find the priſoner guilty of murder; hut if 
ye do not believe thoſe witneſſes, then ye 
* ought-to find him guilty of manſlaughter 
of the caſe, If ye believe ſuch, and ſuch 
facts, the act was deliberate, or was not 
deliberate, and then ye ought to ſiud ſo 
and ſo.” And the jury may upon, this 

Lotions give a general verdict, that the 
priſoner is guilty or not guilty of murder 
or manſlaughter; or, if they have any 
doubt that | thoſe facts come under. the 
judge nem hey; find; the facts ſpe- 
judges! ne there were malice or 
not; but if the jury on this ſpecial find- 
ing, agree that the facts are as the court 
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7 of juries « can fay upon this is, that 
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judges. of the law, while they, remain in 
their retirement; that they may put what- 
ever conſtruction of law they pleaſe upon 
the facts brought in evidence before them, 

in oppoſition to the direction of the court: 
while, on the other hand, they are forced 
to confeſs, that in doing this, if, as it will. 
ſometimes happen, they decide contrary to 
the determination of the court, it is upon 
a ſuppoſition Fling 4 the ider enen * 
a Vis ea kB fey i if, 
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will allow a evidence to be as it is Natod, 
they muſt find" the law as it is explained 
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by the Judges ; that they,” who in their 
chamber were the great depolitaries « of the 
law, ſuperior to the inefficient opinion of 
the judge. in a ſcience in which they are 
intuitively ſkilled, are, the moment they 
return into court, diſarmed of all this 
tranſcendent power, and ſubjected to the 
authoritative control of known and ſettled 
maxims. It is the misfortune, it muſt 
bg — of our juriſprudence, that 
our common law does not, any more than 
our equity, come under the cenſure of an 
ungenious and reſpectable writer, who . 
will fain have the latter to be regulated | 
according to the "conſcience of the Chan- 
cellor, and repreſents it to be larger or” 
narrower as that is, thinking 1 it the ſame, ' 
as if they would make the ſtandard of 
meaſure a Chennalias” 8 foat, How ones 
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1 Or the pri rivilege Res - 
ict, no reaſonable man can ever wiſh to 
e jury that they poſſeſs it, every 
friend to order ought to exult: for, when 
e hear a judge on the bench — | 
that be is- — : of. decidi 
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ſituation e Keren were forced 
determine: it, in queſtions of much greater 
nicety and complication. - Beſides, it T0ay 
„ have, and has had, its uſe, that a jury 
| ould. be 2 liberty to give a 
| | and thereby throw the 
ſt d 2fion, if ſuch were 
r oft errare. you man, FRA iis xaiſed 
the bench, i not thereby placed out of 
21 "the - —_ rule and the moſt upright 
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 eatinot ſay, how far a very pure heart may 
be led to ſwerve from the path of rigid 
virtue, and à very penetrating underſtand- 
| ng. be warped from the cloſe inveſtigation 
of truth, by any of thoſe numberleſs af- 

Ffedtions that hourly, © and almoſt imper- 
\ deptibly, aſſail us. At this day, indetd, 
the judges of England are as much out of 
the reach of thoſe prejudices, by which 
men are moſt powerfully driven or attrac- 

ted, a as human wiſdom can place therm. 
Secure and independent in their offices, 
zd ſe bene geſſerint, they have nothing 
to fear from the moſt arbitrary prince; or 
the moſt flagitious miniſter, Rather opu- 
lent, even in their ſalaries, ſetting aſide 
their private fortunes, they are above the 
+ ſordid temptation of making the wealth of 
* pa any conſideration in nn 
ments: but, above all, the cenſi 
their fellows, and the reverſal of their 
termination by the ſuperior courts, to 
which, from every inferior one, up to the 
e LE King's 
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King's $5 Beni . uur Chatorty include. | 
there lie rede and the ignominy that 5 


muſt attend a public and noterious par- 


taality; Will carry conkiderable wei ght in 
geeiding every man, of even a moderate 
ſenſe ef ſhame and honour, | to an upright 


aud impartial judgement. If, notwith 
| Randing all this, it may poſſibly happen, 
that a judge ſhall be influenced by üniſter 


motives, it will certainly be a happy cir 
cumftance, that a Jury thall not be forced 
to become the obnoxious inſtruments of 
his vicious intentions. But it cannot be 
inferred from this, that a Jury ought to 
take upon them to determine directly 


| againſt t the deciſion of the judge in a point 


of law ; fince, if it be flagrantly partial, a 
bill of exceptions affords an ample remedy 
by writ. t of error; and if it be erroneous, 
new trial may be had merely on motion: 


. aſe” of the evil that muſt 
"Tefulls from ſo diſcordaut” and deformed a 


1 1 
Aut, then, that reſults from-the devs 
trince] of ſpecial verdicts is this, that 
jury may, when they pleaſe, deelise to 
adopt the judge s deciſion; not that they 
may, in any caſe, form a contrary deci» 
fon, and ſo overturn every maxim of law 
on which we depend for the preſervation 
of our lives and properties. A bad law, 
well obſerved, is better than no law. Mi- 
fora of fervitus ubi jus eft vagum aut incog- 
nitum. To render our law thus vague and 
= uncertain, is, indeed, the evident tenden- 
oy of choſe ſeutiments, which we have 
combated, and ſeen to be moſt inconſiſtent 
with the ſpirit of our conſtitution, and the 
nature of j juries. How far the prapeſitions 
we have advanced are conſonant: to reaſon, 
it may now be worth while ta exaining., 
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« < In 1 every 7 art, commercigl Ds 
x amen apprenticeſhips are held ne- 
5 ceſſary. A long courſe of readiug muſt 
4 form the divine, the phyſician, and the 
RT « prac- 


e 
0 deal lawyef n Aud lück ef us dd 
diſeaſe will fee his next neighbour for 2 
preſeription, ot make a conveyance, or 
marriage ſettlement, according to che opi- 
nion of tlie firſt, probus et legalis homo, he 
meets? None but thoſe who contend ſo 
irmly* for the unlimited juriſdiction of 
ju ok 5 and even they would be m0 
to aſſign a reaſon, why he who is a com- 
petent judge of the legality of an act when 
done, ſhould not be as capable of formin g 
the ſame judgement upon a caſe ſubmitted 
to his opinion. Or will it be ſaid; that it 
is reaſonable to ſuppoſe, that he who has 
never ſtudied the law, its principles, or 
practice, and is called upon once in his 
life, pethupy a, to ſit in judgement on the 
life, or property, of his fellow, ſhall, N 
* e e ee * orgs OG be o 
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tent e of its xules and deciſions: . 
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Ir. a mak a greater. 


myſtery in law, the moſt illiterate among 


earance. of .. 
reaſon, be aſked, why, if there. beſo much v 


us will not be permitted to plead ignorance 
of any one of thoſe numerous ſtatutes and 


orts which crowd a lawyer's. library? 
The reaſon of all. laws requires this rigo- 


7 


rous enſorcement of the rules which are 


preſcribed to our actions. The end of the 
laws is obedience: but Who w ill obey them 


farther than it ſhall pleaſe, himſelf, if ever 
ry man be allowed to. e an - ignorance, 


to the defective mode of their promulga- 
tion, we do not undertake to defend it. 


It ſeems, on the contrary, to be one of 
thoſe ills which calls loudly for redreſs. 

But let the mode of promulgation be what 
it may, it can never juſtify the ſetting of 
every individual above thoſe miniſters, 
who 
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6 according to them, not at ditere- 
Yon, By t adhering to ſtrietiy to the letter 
bf the law, that, 6 however criminal a caſe 
be; if it be not found to be poſitively 
' comprehended i in ſome one of thoſe caſes 
© provided for by law, no eee con- 
| ©'ftrufftion can be admitted . It had been 
| ir thoſe who enforce this very doc- 


before they attempted to ſet a jury ſo to- 
rally above this ſcanty limitation of power, 
und to prove that they are to adminiſter 
laws, to which their members have not 
een ſworn 3 in doing which, they are to 
leave all reſtribtion of rule to the ſophiſti- 
cared jargon of the lawyers, and ſoar i into 
the un iitable x region of opinion. 


Turxkx is another — ad an 1 ed in 
ſap wt of this doctrine, with a greater ap- 
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= fays.: a. writer, « 
+ ther common nor ſpecial juzjes ars come 
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c petent to the deciſion of phat it, or ig 


by 


. poſſeſs. more ſagacity. They muſt Cer» 
+ tainly poſſeſs ſome, knowledge. on the 


6 ſubject, for it is allowed that they have 
0 a right to find! bills of indiament agaiuſt 
. Udellers. New a plain, man may bo 
5 puzzled to diſcover, how it ſhould hap+ 


5 that a grand jury at Wrexham 
$ ſhould be fo learned i in the law. of m—_ | 


r 


and chat a ſpecial jury at Shrewibury 
who tried the ſame cauſe, and were men 
of the ſame rank, ſhould he ſo ĩncompor 
$ tent, as they were informed #0 be, to 


« determine the innocence or eitel 
$ of the Taleban“ © 


{ 
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"p hall beg leave to hte, that a” 


proſecution at the ſuit of the Crown. A 


Nee Oben. 


ready, e 6 thera 


not, a libel, But grand ; Juries, at ſoemsy 


caſe is exactly ſimilar in every criminal 


(6] 
man einnot be brou ght to trial for mur- 
der, rape, robbery, except by appeal, until 
2 grand jury have preſented him * as un- 

5 "© der the ſpot of delinquency 5, and meet 
55 to be Gliidbred * as under the ſuſpi picion 


But, as a modern writer 
erte it, * this finding g of an  indift- 
ment is only in the nature of an inquiry, 
or accuſation, which is afterwards to be 
5 } © tried, and the grand j Jury are only to in- 

: 8" quire upon their oaths, whether there be 
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* ſufficient cauſe to call the party 1 to ar 
ſwer it *. In fact, the finding of an 
" Indiftment 1 is nothing more than a prepa- 

. ratory inveſtigation of the credi ibility 'of 
the witneſſes, the apparent grounds of 

" Luſpicion, and the necefſity of farther 

trial. The caſe of a coroner's inqueſt 

would have made Juſt as much. to the 
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Ir has tomy objetted, that Judges ap- 

. 3 » pointed by, the King may. have an im- 
« proper bias on their minds i in cauſes be- 

; „ tween the crown. and the ſubject, is a 
1 very ancient and a very rational idea 53. 
6 _ Certainly, when. the judges | held. their 
Places by the precarious, tenure. of the 
Prince's will, it was natural for corrupt 
men to accommodate their deciſions to his 
: wiſhes. And inſtances enow occur, to 
| thew, that when kings had the power, 
they generally uſed i it, to remove any judge 
who would dare to oppoſe their mandates, 
or aſſert the liberties of the people, 1 in op- 
poſit tion to Jure divino prerogative, 2h But 
. theſe times are happily paſt. The com- 
miffons of the judges: are quamdid ſe. bene 
6 geri , 5,  notwitliſtanding any demiſe of 


dhe crowns 55, ,: hy ape be dep ived, 2 
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this: day, the =— of intereſt, yi * 
thoſe who: approach his perſon, 

influence their deciſions 5, | 
pogative of the prince very zealouſly N 

teſted by the judge whom he 
bauſes immediately affecting the en 
how much leſs rationa is this 
* ' which, one would thinks might. have, me- 
1  fited an exception to the hypotheſis, which 


it has endeavoured to eſtabliſn as 4 
8 85 therefore, ever been thought a great ad- 
+. vantage, chat in feed. | 


be pronqunced againſt him. 
conſideration, the conſtant 
courts of juſtice. And | would here ob- 
fray -j-anfie eee 
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knowledge of the common law, whoſe 


monuments and evidences: are contained 


not like the cuſtoms of Spain, Portugal, 
or Sweden; which have been reſpectively 
collected and digeſted into codes by their 
princes, but chiefly; in the records of the 
ſeveral courts of juſtice, and in books of 
reports, and judicial deciſions. It — | 
for the preſent, perhaps, be a deſirable, as 
well as advantageous, improvement, it 
the legiſlature would follow the example 
of foreign nations, and make a collection 
of all the rules and maxims of our com- 
mon law into one connected body. But 
ſtill, no rules could poſſibly be laid down 
ſo as to comprehend all poſſible caſes. A 
latitude for interpretation muſt be left at 
laſt; and, after a few ages, our deſcendants 1 
would be involved in as much intricacy as 
we ate at preſent. The perplexities of 
the 1 | ] uld be as great, the difficul« 
ties of the ſtudent as many. So that, on 
the whole, it may appear as eligible, to 
eb ; ” | leave 


( 6 
-uncouth, but ſolid, fabricof 
juriſprudence, as to raiſe an ediſice in its 
ſtead,' more uniform, indeed, and more 
beautiful, but, in all human likelihood, | 
neither ſo perfect, nor ſo durable. 


Ir has, however, been urged, in dero- 1 
gation of reports, and precedents, and'ju- 
dicial deciſions, that wherever the latter 
tend to increaſe. the juriſdiction of the 
courts, they ought not to be attended to. 
+ When a judge takes upon him to aſcertain 
* the limits of his power, he becomes judex 
in ſud proprid cauſd, which is contrary to 
the ſpirit of the Engliſh laws.“ Where 
elſe ſhall we ſeek the boundaries, by which. 
the authority of the different courts is re- 
ained, but in the ſolemn adjudication of 
the ſuperior courts: of juſtice? If I claim, 
by preſcription, a way through my neigh» 
bour's field, I can prove my right only by 


88 Towers Obſerv, 


N evidence 


+ 70 J 
widenge, that my anceſtors have exercifed 
the ſarne right time immemorial 22. And 
this evidence (Hall be ſufficient to eſtabliſh 
my title, beeauſe it is the very beſt tl 
can 2.94 a aid 

21 1 be n a for recur- 
ring to the beſt evidence that is to be 
found of the practice of our anceſtors; ta | 
thoſe < ſolemn reporters, who are ſuch à 
ſtumbling block” in the way of modern 
Utopians f and 1 ſhall confine' myſelf to 
thoſe caſes only, where the power of ju- 
ties to determine queſtions of law on theit 
on knowledge has 1 n contros 
oP * eee „„ 

In Tomnthend's eaſ %, the jury, after 
finding ſome ſpecial matters of fact, found, 
n 484 ene of n e, chat 
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y worked a femitter: 5 the court res 
fect! the danelufinn; * for that the office 
d of twelve men was only dn 
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hs the rale of Taſker and Salter“, 
which was an action of treſpaſs of batter 
the defendanit juſtified as tenant by copy of 
a certain tendons, into which the platn- 

tiff entered; upon which the defendant 
malliter manus anpoſuit, and the plaintiff, re- 
plied with a ſimilar allegation, - Upon 
iflve joined, there was a vercict for the 
latter: but-the court would net allow that 
the jury could poſlibly make that good, 
which the court ſees not to be law for 
that of this it is the office of the Fs 
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© conclude the court in a point of law. 


it was agreed, that if a verdict finds 
ter repugnant, or a thing which 
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mſelf. On iflue Joined, the KA Fo; the 
injury was proved ; but without evidence 
of the perſon by whom the hole was 
digged, or that ĩt Was a public way; both 
of which points were eſſential to the iſſue; 
and the verdiet was quaſhed, becauſe the 
Jury found what was not proved by the 
ofidedce. . . 


I the caſe of Vidian and Fletcher s, an 
infant, who had joined i in levying a hos 
was, on her appearance in court, adjudged 
within age; whereupon a ſcire  facias ifſued 
out to the teretenants, who came in and 
pleaded, that ſhe was of full age at the time 
of the fine levied : upon which plea, iſſue 
was joined, and a trial being had at the 
affizes, there was a verdict for the defend - 
ant; but when ſhe came to pray for judge- 
ment, the court anſwered, that they, and 
not the jury, were to judge of the infan- 


2 | Tx | .CY, 


$$ uf f 7 41 7 


ky yas dne by, 


anion were b malice ; and that, the: fore, ip 
the queſtion of murder, or manſlaughter, | 


the jury ſhould os FP "_ concluſion 
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wrt the caſe. of _ and | Bodipger® - 
which was an action of treſpaſs, the de. 
fendant pleaded in bar, and the plaintiff 
| replied ; upon which they went to iſſue. 
and the plaintiff had a verdict 5 but i it was 
moved, in arreſt of judgement, that the 
. Mue was immaterial to the action, be- 
dauſe the defendants had, by their plea, 
e the reſpaſs 5 we the 
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planitif ought to have demurred, and not 


to have taken an iſſue to no purpoſc. 
Aud this reaſon was allowed by the court, 
who ſet aſide the verdict, and ordered a 
neu Writ of inquiry to aſcertain the da- 
mages. And Judgement was entered for 
the plaintiff upon the 1 and not 
| the ve erdiet. 83 n 


a of Lacey and Reynolds had 
been before determined in the une man- 


9 ner, and upon the ſame e 


In the caſe of the e King again Oneby # 
for murder, it was agreed on ſolemn ar- 
gutnent by the twelve judges, that in an 
: indictment for murder, the court, and not 
the jury, are judges of the malice; that 
though the fact, that is, whether the al- 
: legations offered to juſtify, excuſe, or ale 
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granting. a new trial. The ground, ſaid 

they, upon which we go is this; that it 
f is a verdict contrary to the mig ol 
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* wk ec 6 of Sarah Hazel, now await- 
Ing the judgement of the court of King's 
Bench, it was held by Lord Mansfield, 
that if, on a charge of murder, the ma- 
lice be implied, it is a Amen of wth 
the determination of: the court. N 
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Buſhel a. The jury, on the trial of cer- 
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of the juiy, was for this offence ce commit · 


ted to the Old Bailey, for a fine of forty 


marks, impoſed upon him by the juſtices 


of ger n 
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ar bis werd war t the direftion 


Y e court in 4 matter of law; and upon 
this return Le was diſcharged, and the 
Mrüm was adjud ged inſufficient, for not 


ſetting forth particularly % much. of the 
evidence, that it might appear that it was 
maniſe ft; and, bhewiſe, that the 
defendant dil now and belitve. it 10 be 
n "manifeſt ; and alſo, for not Jhew- 


ing tobt the direttian of ibe court war, 


"rerminer, He brought his has | 
eas cor in the Commoti Pleas; to 
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a . what mamer the defendant Hound 
A garn 1. So far, then, upon this caſe, it 
las, that if the evidence had been par- 
page Ter forth, and — full and 


* 4 G5 
— 
— 0 
* 8 


Fendanr knew and believed it to have 1 
n oe8 


[ 2 

ull and manifeſt j ad if it had been g 
what the direction of the court was, and 
wherein the defendant found. gain its 
the return would bave been thought ſuffi- 
cient to. juſtify, the, fin, and cdnſegquent 
impriſanmeut, But it was farther rex 
ſolyed, that petit Jurgrs are got, in any 

c£ale, fincable. for giving a verdict againſt 

the evidence delivered, in court, becauſe a 

judge cannot. be certain that à juror as 
corruptly, and the law will allow him to 
bring in a verdict on the evidence of his 
own knowledge ; for that the jury are by 
law. the proper judges of the fact, and 
gught to he free in the judgement. of it, 
Without being overruled by the judges, 
8 Who, ſtrictly ſpeaking,. have no more to 
« do with matter of fact, than the jurors 
| « have with the judgement of the law.“ We 
muſt recollect, that thoſe are the \ words of 
Lord Vaughan, the moſt. ſtrenuous adyo- 
- cate for. the rights of j juries; Who, in ex- 
Hl terms, Sxpludes them from any cog- 
nizance 
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nizance over queſtions of law, and allows 
them an independent juriſdiction only in 
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Tuts determination, which, as a ſingle 
| precedent, we ay” allow to be, on account 
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han a number of precedents which. ſtand 
in oppoſition to it, affects only petit juries 
in criminal caſes, and ought not, therefore, 
to be adduced as an argument for what is 
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Thirdly, That, une in all {cſs 
in which they bring in a general verdict, \ 


apparently contradictory to the direction 
of the court in a point of law, the only 
cloak which they have for their conduct, 
is in the ſuppoſition, that they have ſeen 
the evidence in a different light fince 
otherwiſe they muſt acknowledge, either 
char they have intruded on the province of 
a eiten. with which they have no 
M ä right 
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Turns 1 is not in all on aw | 
title, the examination of which wilt” u 
ford lefs ſatisfaction than that ef 
When v we teſlect on the licentiouſneſs to 
which the preſs has, generally ſpeaking, 
arrived in this country ; when we turn 
r the heaps of weekly, and daily,” I 
a faidhourty, publications, which 
for no other purpoſe than co 
align and calumniate the gre: 


racters among us, w ate at a loſs to fc. 
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count 


ſeriminat, impartiality. d e 
hig, the greateſt ſuhject dares. not to vios, 
late the civil rights of the meaueſt, yet 
the latter ſhall, unmoleſtedly, aſperſe the 
me een af the dn, ret 
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Is the bold and reliefs offer e to 
my perſon, I can ſee and avert the ſtroke: 
but, againſt the dagger of the aſſaſſin, or 
the poiſon of the treacherous, no foreſight 

can ws no bravery nor ſtrength can de- 
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have ts Power of appealing to the laws « of 
my country for redreſs ; and that the Wan 
* —_— of My Fame fhall be compel ed 
| —_— for che injury, But this xe re 


gards only the ſtrict rules of — 
Mug The offonce againſt arder and de- 
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bbchli che evident tendency which beery 
filſe and malicibus libel has to x breach of : 
the Peace, ( ſinos nothing.is — to 


and drives: man into | the'y reateſt el 
than a wanton aſperfion of his character) 
demand that every perſon, who diſſemi- 
nates falſo and malicious. reports of ano- 
ther; ſhould anſwer to the ſtate for the 
infolt a ir O_o" offered to the n 
ee ee ee 

ot J 41 10 Felt 
| coli common law of Evptand; there- 
fore, wiſely provided, that every perſon 
Who. fußt iy, ſeandaloufly, and maliciouſly,” l- 
> belted another, ſhould be ſubject to a ci- 
vil e at rag ſuit of the party libelled, 


to r the. e private, injury, .z and to an indi- 
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ment; at the ſuit of the crown, for the 
Oman ce , It ſeems; however, by 
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| projngth truth of ih thiag charged to 


be libellous. It: is certain, that in a civil 
action, no damages were ever aſſeſſed for a 
| libel, proved to be true; and that the ſame 
rule took place in criminal , proſecutions 
_ mays] be inferred- from the following caſa, 
iu the eighteenth of Edward the Third 75, 
John de Northampton wrote a letter to 
Robert de Ferrers, one of the King's 
council, in which he ſcandalized Sir Wil- 
liam Scott, the chief juſtice, and his fel- 
lows, the judges ; and upon his con feſſion 
of the letter, they paſſed judgement upon 
bim as follows: Et, quia predifius. Jo- 
Hannes coguovit ditam en fer. n 
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3 it has been aſſerted "6, that at common law 
*there was no remedy but a civil action for a libel, un- 


val Richard the Second's time, The inſtance Which 
we have quoted, by no means the earlieſt, was under 


RickarO's' grandfather, and thirty-two yours” before | 
the commencement of his reign. 
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y was made, when none of the un 
roceedings had arrived at that degree 
_ verboſe ezactheis to which ſome of them 
have finde attained, it will be a moſt nar 
tural concluſion, that the truth of a libel 
was then conſidered as a juſtification, fince 
the falſity is placed as the firſt aggravation 
of the offence. . Indeed, long before this, 
in the bird year of the reign of Edward 
the Firſt, the ſtatute of Weſtminſter a 
proviſion for ſuch a caſe ; confming its 
deſcription, however, to the contrivers of 
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other nobles and great men of the 
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ech that if they contri ve ot 
% ll any kalle things of prelates, lords; 
unnd others aforeſaid, ' whereby diſcord or 
« ſlander might riſe within the realm; he 
who doth the ſame ſhall be impriſoned 
e brought forth him that 
S did ſpeak the fame.“ Hence it is evi- 
debt, that Jet the ſlander or diſcord be 
exer ſo greut, which might grow from a 
tale, unleſs it were a falſe tale, it could 
abt come\within the lettet or _ of the 
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} Fre, ;oure of Star Chamber 1. at 
common law, a juriſdiction over all riots, 
routs, miſbehaviour of ſheriffs, and othet 
extraordinary offences, againſt whith the 
uſual and ordinaty courſe of the wie 
law did not ſufficicatly.. provide ?. 
Henry the Seventh's time, it was rt a mo- 
delled by ſtatute ®*, to ſuit the arbitrary 
and avarieious temper; of that monarch, 
extending an — ION Nee. 
| add of the ſubject.. IN 
8: Camden's Britannia, p. 8 5 
4. * A 

ad N 5 Ix 


FY | a * 7 +64 ibs, 45s 15 
: eternal Ar = ts 


a ® bt 


. 


— 


12 


5 W >. * +: 


FOR 1 n, 


nate vidms of religious phran- m. 


— 


* 
* 
* 
$A 
* 
o 
* * 
+, 75 
. 
4 a WY 8 , : 

25 * 2 jo 3 * 
2 , al 1 2 * 


Ev 
e in gas tire, 


— 


& jen + ÞÞ.. wad DA #4 E P'S + $31 


W 


deu was fucceeded'b | by a A PET _ 
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of ber people, were exalted to an enviable 
helght ; above the other nations of Europe, 


« * 
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great popularity gave ſtrength and ſeeu⸗- 
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hefirare to enlarge every power, that had 
bee poſſeſſed by her anceſtors, while the 
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| Laud: but the Archbiſhop could not re» 

. member a debt of gratitude. to a man who 
oppoſed his religious tenets ; 3 and Wil- 
liams was fined ten thouſand pounds in 

the Star Chamber, to gratify Laud's ven- 

geance, on very frivolous pretences. To 

v the fine, his furniture and books were 

ſeized; ; and there were found among them 
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two. letters from one Ofbaldiſton, a ſchool- 
£13 maſter, to Williams, in which mention 
Vas made of 4 little great man, and a little 

erchin : but thoſe words were ſufficient to 
conſtitute a libel againſt the Archbiſhop. 
Williams was fined eight thouſand pounds, 
and Oſbaldiſton five thouſand s. 


"Tas deci "A 4 libellis famofis, which, 

though i it preceded. the above, we have re- 

1 ſerved to the laſt place, as being of moſt 

importance, would of itſelf be ſufficient to 
1 give. us an | adequate idea of the ſyſtem of 
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r is was the ordinary courfe. The extra- 
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ordinary caſe, which « came under the tar- | 


Chamber cognizance, was "that in whic 
the very truth itſelf conſtituted the uber; 
and it was determined as law, «that it was 


* * not material whether the libel be true, or 
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Tuus were all the practices and deci- 
ſions of the court of Star Chamber. No 


E wonder, then, when the ſeeds of liberty, 


"ſmothered, as they had, been, with the 
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enormous weight of prerogative, had SA 
"only ſhot forth the wholeſome 4 rüits of 
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as well. as the oppreſſions of ſovereigty. 


that this, with every other engine of ty- 


ranny, ſhould be removed. In the fix- 
teenth of Charles the Firſt 1 it was aboliſhed. 
But as the court of King's Bench inhe-. 
rited all the ſurviving parts of its Juriſdic- = 
tion, the Modern doctrine of libels was 
introduced Into a court of juſtice, | Ir was 
* alledged to, be law in the King's Bench, 
and the allegation was ſupparted by a ge- 
ference to a Star- Chamber determination, 
bat on an indiAment for libel, its truth 
could not be admitted as a Juſtification, 


' Our x reports, our digeſts, our abridgements, 
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Hur | commentaries, all adopted the doc- 
trine. I It 1s. not material, 15 ſaid Lord 
Cale in the Star Chamber, bg whether the 


qi $7 3 hon 2: J 


ot libel, be true or falſe, or "whether the 
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pe or bad fame. : Mr. Hawkins, in the 
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Tuts poſition involves moſt abſurd, a 
well as unjuſt, conſequences.” peas 
man convicted of perjury. I A. had un- 
fortunately publiſhed. this circumſtance, 
whether in defence of his own character 
againſt an unjuſt attack, or in vindication 
of his « conduct towards ſuch a miſcreant, 
"or in order to caution the u unwary firanger 
: againſt his baſe principles and deſigns, he 
5 would be told by the aſſertors of this ab- 
ac doctrine, that the trutli of his libel 
enhanced its criminality, and be Fentenced 
to pay ſuch a fine, and ſuch Sther corpo- 


ral pubiſhment, as the 6 judges u in their a 7 
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enormities are not yet practiſed, ſtill, ac - 
cording to the poſition alluded to, they 

may be daily committed under the ſanc- 
tion of the law. The exerciſe of any 
power, however moderate, is a very weak 
foundation upon which to reſt the claim 
to that power, if it be inimical to juſtice 
and liberty. Malus uſus abolendus eft, If 
it be unſound doctrine, Sir William Black- 
ſtone tells us that it may be rejected, 
againſt the authority of a precedent : if 
it be not law, it ought not to be allowed. 
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Tux prevention of crimes, and the 
preſervation of the public tranquillity, 
form the only foundation of the right of 

any man, or body of men, to puniſn 
their fellow creatures; and puniſhment 
directed to an 7 other view, or tend 
ing to any other end, is tyranny. This 
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right is: exerciſed to its proper purpoſe; 
when a perjuror, or a falſe and malicious 
libeller, is pillored-. The infamy which 
ſuch a puniſhment draws upon the cul - 
prit's credit and character, is the object for 
which it is inflicted; that others may be 
thereby intimidated from the commiſſion 
of the like offences: for certainly the fit- 
ting in the pillory would, of itſelf, hard- 
ly be a ſufficient curb on the maleyolence 
of a man, far above the extreme of vice. 
The puniſhment conſiſts, then, in the 
public infamy. But by the modern doc- 


trine, if a perſon ſhall proclaim to the 
world this puniſhment, which conſiſts in 


its very notoriety, as the greater appear- 


ance of truth increaſes its provocation, 
this, which reſts upon the indiſputable 
verity of a record, muſt be more provoking 


than any other whatſoever. By this ſame 
modern doctrine, the judge ſhall be obliged 


to tell a libelled plaintiff in a civil ſuit, 


* the truth only has been ſpoken of you ; 
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aly Arailar circumſtances, o ſeeks in a 
vindictive puniſhrnerit to involve. in ruin 
the enemy of his vices, © we will feed your 
© revenge 3 ; the laws have been infulted i in 
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the puniſhment of a malefactor, arid the = 


© priſoner ſhall ſuffer all the never of 
6 oor * 5 
1 this confiſtert Lich the pigs of 
equity ; that the vicious, the profiiture, 
the infamous, though they ſhall not have 
the fame Age dee fe for an aft by 
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of e down the vengeance of public - 
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puniſhment, that the virtuous and juſt ſhall 
poſſeſs for the ſevereſt 1 injury that can be 
| offered to him? Or i is it politic, That the 
hiſtorians 5 pen ſhall tremble beneath the 
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inquiſitor” 3 
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inquiſitor J rod ; and vice and virtue, the 


patriot a and the traitor, a Chartres 92 and 2 
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Savile, ſhall be handed down. t. to poſterity, 


with equal honour, undiſtinguithed by the 
plaudit o of gratitude, or the cenſure « of jule 
tice, becauſe, : though 2 private man or 


4 magiſtrate be dead at the time of * making 


. the libel, yet it ſtirs up others of his fa- 
0 « mily and blood to revenge and break the 
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Tus, 1 ſome ages ago, was 2 


very profitable doctrine to the crown, and 
might, therefore, be reaſonably expected 
from the court of Star Chamber, or any 
other court, whoſe judges were, in gene- 
| ral, likely to be exalted for their corrup upt , 
ſubſervieney to the will of the prince, aud 


to be continued only as long as they | ten- 
dered the ſame implicit obediene ce to his 
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when the fines and amerciaments of the 
conxts of juſtiee formed a conſideruble part 
of the crown revenues, that the miniſters: 
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trimony . ene to ere 
bim from practiſing extortion. His judges 
are no longer the miniſters of arbitrary 
power; they are the independent depoſita - 
ries of laws, certain, equal, and perma- 
nent. Pity that there ſhould! exiſt even 
one caſe, which affords an exception to the the 8 
wee that guides their judgements! 
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< falſeiy, ſcandalouſly;· are words of cor 
tantamount to the · moved and ſeduced by” 
the inſſigation of the devil,“ in indict- 
ments for murder. But the compariſon 
will not hold. It is a matter of perfect 
indifference, whether the devil inſtigatd 
the murder or not; and, though I do not 
remember any caſe in which it has been 
determined that an indictment ſhall not 
be quaſhed for the want of thoſe words, 
it may be very fairly aſſumed, that if 
the queſtion came to be agitated, they 
would be judged to be immaterial; for 
it has been determined that certain other 
words, of, at leaſt, equal import, may be 
omitted without vitiating an indictment 
The perſon murdered is ſuppoſed to be 
in the peace of God, and of the Lord 
the King, at the time of the murder: but 
it hath been adjudged that the words are 
not eſſential iu an indictment for mur-" 
der, for they are not of the ſubſtance; 
and, perhaps, the truth was, that the 
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Bur, in an indictment for 
crime is ever laid to have been committed 


" wilfully,” with forethought 


3 and this malice is ſo much of the eſſence 
of the crime, that no killing can be con- 
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without it. It is 
rly' judges 


true, that the court are pro 
of What the lav conſtrues to be malice, 
And are, therefore, on every ogg 
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the jury, what the law defines ta be mas = 
Hoe, ga how far the principal caſe. comes 5 
under that definition, on the ſuppoſition 
of certain facts, on the truth of which the 
Jury are to decide, and then apply them · to 
the rule which the judge h Te 
No Judge,. on a trial for murder, ever. yet | 
told a jury, that every killing Was mur- 
det, and that the words, wilfully and 
„ with malice aforethought,” were words 
of courſe, which Aa themſelves on the 


aa an. rn or a for a2 
libel, the book is alledged to be ſcanda- 
1 F falſe, and malicious; and if we 
', reaſon from analogy, thoſe words will ap- 
Pear r exactly parallel to the * wilfully and 
+, with. malice. aforethought. in murder. 
Ir is the malicious intention, cou pled with 
the wi ul act, that makes the murder. 
* It 1 is the malicious intention, coupled with 
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NorwirgsT AND NG this evident cor- 


reſpoundemiee between theſe caſes; the uſual 
language of the judge to the jury in mat- 
ters of libel has been tantamount to this: 
e is not your buſineſs to inquire of the 
fact of the truth of the libel, or the fact 
© of the writer's, or publiſher's intention. 
It is not my duty to explain to you, 
„what the law defines to be a malicious 
publication. Lou have only to find the 
fact, whether the book which is charged 
on the priſoner was publiſhed by him; 
and let its contents be true or falſe, in- 
* nocent or criminal, you muſt find guilty 
+ of maliciouſly,' falſely, and ſcandalouſly, 
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+ publiſhing 3 a2. malicious, e and ſean- 
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Say and Sele s caſe , 
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in an action on the ſtatute de ſcandalis mag- 
autum, it was reſolved. by the court, that 
falſe words and lies were the things pro- 


Y bibited by that ſtatute; and that even the 
ſlander and diſcord were cognizable, only 
as they were the reſult of that falſehood, 
or that they were but the; evil conſequence, 
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IN the caſgofithe Quienaguial Drake *, 
Lord Holt held, that every word in the 
information or indictment 15:2 mark of de- 


ſoription of the very libel itſelf. But the 
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* guilty man, if, at the ſame moment, Jou forbid / 
© them to inquire into the only circumſtance, which, 


in the eye of the law and of reaſon, "conſtitutes 
1 malignity or innocence of his inten- 
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e ads eaſe a king againſt 
there 1 18 a very. Gina nend chan the 5 
ſame doctrine took place. Bear was in- 

dicted for a libel on the King and govern- 
rthew tells us, that after 
the introduction and words of aggravation, 


wich zeſpect to-the King, as uſual in ſuch | 


caſes, it was laid, that he (Bear) * ſubdole 
« falſo er malitiofe, compoſuit ſeripta et fecit, 
St con, fri, Jr, fait nf 
Gags uravit, es indufirie calligit ſeparates 
” und he, afdat Jalſos, et ſeditigſos, habellos, con: 
; dane, in fo oe di domino rege nunc, et 
eius ægud juſtd et clementiffimd. guberna- 
lione, quam plurima falſs maliiigſa et hob 
nentias materias, dictianes 


la, The Belgie Boar, to the tune of 
2 7 Chevy 


L ur 5 
945 Chievy: Chace,” continetur imer alia juxts 
5 tenorem” (reciting the words at large in 
Engliſh) * quos quidem falſoo, et malitiaſas 
ert ſcandaleſos libellos,* &c. and he con- 
cludes, leaving out the words of aggrava- 
tion as before. Theſe words are the ſame 


which we have noticed before, being 
evilly diſpoſed," &c. and theſe the te- 
ter paſſes unnoticed, introducing us at 
once to the body and eſſence of the indi 
ment; the falſity, malice, ſedition, with 
ch __ "OY a Is malicious, 
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Tun was another deeiſion in this caſe, 
which is much more material to our pur- 
poſe. It appears to have been decided, chat 

the falſehood, malice, and ſedition 0f a 
libel, were (contrary to the malice, ſelo- 

ny, aud ſedition of other acts, Which are 
defined and puniſhable by known aud li- 
mited rules) in the province of the jury. 

A 1 en verdict Was given, in which Bear 
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' Milt y as to the writi ing and 
eolleQing, mm to all th reſt, not guil- 


. was ſomethivg elſe which, perhaps, 
might, if it appeared, qualify the reſt: 
but it was not allowed, becauſe as Lord 
Holt and the reſt of the court ſaid; if chat 
had been the caſe, the defendant could not 
have been found guilty. In the opinion of 
the court, then, ſomething more vas re- 
quiſits to conſtitute guilt, than writing a 
book ; and of that ſomething, as well as 
of the qualifications which ſhould alle- 
viate it; the jury were to judge; for they 
ede e 8 dall 07 bil s 
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His ellegiance. In indic ments fot mur- 
der, it is neceſſary to lay the murder to 
have been committed, wilfully, n 
malice . aforethought. In all indict ments 
— the act muſt be laid to be come 


one ee theſe inſtances will be fatal, for 
ich nenne e can 1 un 
- WupTHER, then, we reaſon from ana- 
logy, or conelude from the general ſpirit 
of our laws, in either caſe it is evident, 
that an indictment for a libel ought to be 
governed by the ſame rules; that it muſt 
be lad to have been falſely, ſcandaloufly, 
and maliciouſly written, becauſe thoſe 
un n to make. it a Abel. 
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open defiance of eſtabliſhed au 
thority ſhall be puniſhable. That «this 
ſhould belong to the judge, I am not wil- 
ling to deny, if, on the other hand, it 
were laid down as a part of his duty, as in 
What is ſedition, that they may be legally 
Authorized to ſay whether the facts: be ſe- 
ditious: but until that is done, it will be 
the duty of every juryman to acquire the 
 beſt*kizowlodge he can of the ſubje&g:and 
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$:which-all libels have to ereate animefi- 
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: — an entenuation, is an — 
peace; that the falſity of it ſhall not, on 
the other hand, alleviate its eaiminality, 
4: but. rather add to the heinouſneſs ef the 

offence and conſequently, that th max 
malicious, falſe, and ſeditious intention, 
tien, and the falſehood, Malice: & 
prove themſelves on tho fuce of ther re- 
cord And this CAE 
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enough to foreſee,” łkat tlie j 
approaching when the voice of nature, that 
unerriug argument, was to overturn his 
poſitions 5 when it proved, that d. 
was not an hereditary property, but a truſt 
detegated for the benefit of the governed, 
and, chat when it was proſtituted to other 
purpoſes, by oppreſſion, imbecility, or 
wantonneſs, it ſhould be reſumed. James 
violated every right of his people, civil and 
religious, and drove forward, with the zeal 
of a monk, a fyſtem which, on the near 
approach of the impending ſtorm, he was 
do relinquiſh with the apathy of a ſtoic, 
© and the timidity-of an old woman.“ His 
ſubjects declared, that James the Second 
had endeavoured to ſùbvert the conſtitu- 
tion, had broken the original contract be- 
tween king aud people, and violitad every 


22 


fundamental ptinciple of the laws; that 


hereby he bad -abdicated the thivile, 
which, being become vacant, they filled 
with the Prince of Orange. 1728 59 
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continue to ba. recorded in our: ing | 
a wiſe, juſt, and neceſſary meaſure ; whilſt 
eee ang 47 


- cn: priajphnces; ther Daygls. 
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eee ee of government; | 
unleſs we will ſuppoſe that a people are to 
determine and to puniſh without convic- 
tion 3 unleſs we will ſuppoſe; an obvious 
asc right to — no right to in- 
_ ig te the reaſor — deciſion. En 


eee eee powers 
originally delegated by that ſociety, it 
muſt be . 5 

„e ut ciety 
bentzvon 
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 gropndleſs. diſtruſts and gealouſies ate 
 fpread among the people, and diviſions fo- 
1 ,y32D0! 1809 id bargyolob wilen gie 


hen Hlack. 
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Fu pririlege, thetofore; of einafü tg 
freely publie men and meafures, 2s jolly 
eſteemed the moſt valuable part uf an 
Engliſhman's birthright; and it ib 4 fer- 


vioe don to the ſtate, to exerciſe it freely 


hat is improper,” miſchievous, or ille- 
gal, he muſt take the — 
a 1 * Own: po * oz etal 
ſpoons 7 n 9 - 1 40 mik. 
chief, conſiſt in the malieious propagation 
of falfehoods, concerning: the goverament, 
or any of its magiſtrates, by which, 
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1catior pag ds upon ths foundation, 8 
leaſt, until we think it a ee to 
with it, the . well * 
doctrine, that the publication on paper, of 
a truth already notorious, is a falſe, ſcan» 
dalous, and malicious aſperſion; that it is 
unlawful for the ſame freeman, who glo · 
ries in the power of delegating a repreſen . 
tative to make Javra-for bus governance, to 
' inquire into the condudt of his truſtee, and 
enable himſelf to ares whether or not he 
deſerve a continuance of his confidence; 
and miſchievous, to reveal the conduct of 
a traitor, and thereby deprive him of the 
public ſu pport, by which alone he could 
effect the ruin of his count. 


_ Hsxx1N, then, the difference lies be- 
tween a public and a private libel ; that a 
private perſon being accountable only to 
* the laws for his en is not the object 


E * I. of 


. 


fany other man's: reproach: as long a he. | 


leaves him unmoleſted; and that, there»: 
fore, when violent and abuſive ſcandal 
ſhall provoke a man to an actual breach of 
the peace, human frailty ſhould. plead i in 
extenuation of his warmth, though the 
ſcandal were ſtrictly true. This, how- 
ever, will hardly warrant the right of 
binding over the libeller to his good beha+ 
viour. The danger is ſuppoſed to reſt ſole- 
ly in the rage of the. perſon libelled:; and 


the moment he diſpaſſionately. appeals to 
the laws, that danger vaniſhes. It is one 


of the quibbles which reaſon. never dic- 


tated, and ſhe cannot defend, that the 
ſame law, which intends it reaſonable that 


| 1 ſhould break the peace, ſhall not bind me 


to my good behaviour, hut, leaving me at 
liberty, ſhall impoſe the hard reſtriction 
on him whom it is expected I ſhall at- 


perjurer ſhould be placed on a leyel with 


en citizen 3 that a Ligmatized 


© TM 5 cheat 


tack; - Beſides all this; that A notorious 
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becomes, the moment he enters His 
A cͤꝗꝙqòcountable to the pebple for his action. 
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$Y juno oh: common ſenſe, and | 
, * relinquiſhed to practical la 
yers, is now found to be important and 
+ jntexeſing, by the connection it has with 
* the general happineſs of mankind, and 
« by eſtabliſhing peace, order, and ſecu- 
« zity in ſociety. Surely, reaſon and com- 
mon ſenſe do not, in this caſe, concur with 
the. authority. of precedents apd opinions, 
liſh for law in a court of criminal 
Juſtice, whoſe principles ought, aboye all 
ethers, to be Wende in reaſon, the un- 
ſted and incoherent deciſion of a trĩ- 
3 which conſtantly proved itſelf the 
willing and effectual inſtrument of 4yran- 
ny. If, however, e {till find that thoſe 
exploded deciſions are, in derogatior 
-the common lay, ma- — a of mo- 
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freien, in which we Thall be jud ged by 


a rule, if it deſerves the name, which 17 
neither permanent nor uniform, and 1 pu- 
niſhed by a meaſure unlimited and un- 
known, we have Kill to rejoice that trial 
by j jury ſtands between us and the danger 
of diſeretionary explication, an — 
6 tionary 1 puniſhment, by men inveſted with 
permatlent official authority. And it be- 
domes a duty, which cannot be too often 
Inculcated i in the mind of every man who 
15 called to fit in judgement on his peer, in 
at trial for libel, to be fully convinced that 
he has publiſhed a book, malicious, falſe, 
and ſedicious, and that he publiſhed with 
2 malicious and ſeditious intention, before 
he finds him guilty. While the intention 
of any publication, its truth or falſehood, 
| its tendency to ſedition, are all equally 
| Ulaimed to be regulated by the vague and 


ndefinite diſcretion of a tfibunal'which is 
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; FE to infſict diſcretionary puniſh- 
ment, it boh6ves every Juror to aſſume the 


trial 
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ttial of the libel, with. all its incidents of 


intention, malice, ſedition, and ſcandal, 
a matters of fact as much as the : fat of 


eee, 
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1 has been oil by Far that 
the reign of a good prince may prove a 
curſe to his ſubjects, in the example which 

a tyrant may draw from 1 it to exerciſe the 
fame powers to the worſt of purpoſes, 

which he did to the beſt. The preroga- 
tive, which in the hand of Elizabeth was 
a bleſſing to her people, became their bane 
in the hands of a James and a Charles. 
So a deciſion, founded in juſtice, and made 
through neceſſity, by a Hale, or a Holt, 
may ſerve as a pretext to authoriſe the op- 
preſſive inventions of a Scroggs, or a Jef 
. feries ; ſuch. characters will exiſt in all 
n and it is our duty not to > acquielce 
ee kick.” * hs: exerciſed "with 
moderation in our own day, may Juſtify 
N . the 
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the utm x moſt exceſs. of tyranny . 
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Ir will, however, reflect mah hes Our. 
on Jurors, if they act with the fame. in- 
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flexible impartiality in this, as they gene 
rally 409. . 1. other infance ; af, while 
e diſcretionary dictum of api- 


| the writer, of every y libel, that r hall merit 
thoſe opprobrious epithets with which they 
are. branded, and appear evidently to have 
bao witten with this ill inten ntion, to ex; 


+ © . . * 
& . * . * * * - 


JI 4” ang 1 the, * 1s juſtly .. 
dered.the palladium of freedom. But there 
is no true friend to his country, who muſt 


not regret the truth, that this liberty z is 


eouſly taken to conſiſt in a 


omg ſcandal againſt, individuals, 3 and 


eee of honeſt _ 


one. hand, they. will ut asl 
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thought to be materially endangere# „ an 
A ſtab made at the vitals of our conſtitu- 
tion, if an oper abettor of rebellion be 

zroubht to puniſhment, or a man be pub: 
bey queſtioned by the adinĩniſtrators of 
the laws, why he has diſſeminated unte - 
ceſſary and dangerous Tuſpicions againſt 


the government, and endeavoured to im- 3 


| Prefs upon the minds of an illiterate vul- 
gar, the idea, that the executive power is 
on the eve of reducing us to ſlavery, aud 
extorting the money out of our pockets 
with a fixed bayonet. 


Wr now ſee an end of our endeavours _ 
to ſtrengthen that line of ſeparation which 
the conſtitution has interpoſed between 
Judges and juries. We ſhall add, hows- 
ever, one obſervation more from Lord 
Hardwicke; an obſervation containing 
bone of the moſt eſſential truths that can 

be inculcated into the breaſts of Eng · 
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THE END 
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